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DECI SI ON

AMADOR, Menber: This case conmes before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on exceptions filed by
the Ventura County Community College District (Dstrict) to an
admnistrative |law judge's (ALJ) proposed decision (attached).
The ALJ found that the District violated section 3543.5(a), (b

and (c) of the Educational Enployment Rel ations Act (EERA)! when

'EERA is codified at Governnment Code section 3540 et seq.
Unl ess otherwise indicated, all statutory references herein are
to the Governnent Code. Section 3543.5 states, in pertinent
part:

It shall be unlawful for a public school
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights



it failed to provide necessary and rel evant infornmation.

After reviewing the entire record, including the ALJ's
proposed decision, the District's exceptions, the Ventura County
Federation of College Teachers, AFT Local 1828 s (Federation)
response and the hearing transcript, the Board hereby affirns the
proposed decision in part and reverses the propbsed decision in
part, in accordance with the follow ng discussion.

DI SCUSSI ON

The Board finds the ALJ's findings of fact to be free of
prejudicial error and hereby adopts themas the findings of the
Board itself.

The instant case involves a dispute over three separate
i nformation requests nmade by the Federation: (1) the list of
enpl oyees being interviewed as part of the review of the Ventura
Col | ege basketball program (2) the interview selection criteria
and the scope of the interview, and (3) the anonynous |letter sent
to the District concerning the basketball program For the
reasons expl ained below, we find that the Federation is not
entitled to receive the first two types of information, but that
it was entitled to receive the anonynous letter in a tinely

f ashi on.

guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to nmeet and negotiate in
good faith with an exclusive representative.

2



EERA section 3543.5(c) inposes on the public school enployer
the duty to neet and confer in good faith with an excl usive
representative. The enployer's duty to furnish the exclusive
representative with information stems fromthis underlying

statutory duty to bargain. (Cowl es Communi cations. Inc. (1968)

172 NLRB 1909 [69 LRRM 1100]; Stockton Unified School District

(1980) PERB Deci sion No. 143 (Stockton).) The duty arises when
t he exclusive representative makes a good faith request for
information relevant and necessary to its representational

duties. (Stockton: see also, State of California (Departnent of

Transportation) (1997) PERB Decision No. 1227-S (Transportation);

Chula Vista City School District (1990) PERB Deci sion

No. 834 (Chula Vista); NLRBv. Boston Herald-Travel er Corp.

(1954) 210 F.2d 134 [33 LRRM 2435]; Westinghouse Elec. Supply Co.
V. NLRB (1952) 196 F.2d 1012 [30 LRRM 2169].)

Information pertaining imediately to nmandatory subjects of
bargaining is so intrinsic to the core of the enpl oyer-enpl oyee
relationship that it is presunptively relevant.? The enpl oyer
must provide presunptively relevant information or rebut the
presunption of relevance. |If rebutted, the exclusive

representative nust denonstrate the rel evance of the requested

PERB has found various types of information to be rel evant
when the exclusive representative requests the information for
col l ective bargaining or contract adm nistration purposes. ( See,
e.g., Stockton [health insurance data]; JTrustees of the
California State University (1987) PERB Decision No. 613-H (CU
Trustees) [wage survey data]; Newark Unified School District
(1991) PERB Decision No. 864 [staffing and enrol | nent
proj ections]; and _Cakl and ified School District (1983) PERB

Deci sion No. 367 (Qakland USD) [seniority lists].)
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information to its representational responsibilities. (Los
Angeles Unified School District (1994) PERB Decision No. 1061
(Los Angeles USD) ; CSU Trustees.) For information concerning
subj ects for which there is no presunption of relevance, the
excl usive representative bears the burden of establishing that
the information is relevant to its statutory representational

responsibilities. (Los _Angeles USD, Reiss Viking (1993) 312 NLRB

622 [145 LRRM 1190]; Duquesne Light Co. (1992) 306 NLRB 1042

[140 LRRM 1079].)

The Board has recogni zed several enployer defenses for
failing to provide relevant information. For exanple, an
enpl oyer need not conply with an information request if it shows
the request is unduly burdensome or the requested information

does not exist. (Stockton; Chula Vista.) No violationwll be

found if the enpl oyer responds and the union never reasserts or

clarifies its request. (Gakland USD.) In addition, the enployer

need only conply with portions of the request that clearly ask

for necessary and relevant informtion. (Azabu USA (Kona) Co.

(1990) 298 NLRB 702 [134 LRRM 1245] (Azabu).) Al though an
enpl oyer cannot unreasonably delay providing relevant information

(Chula Vista at p. 51), the enployer need not furnish the

information in a nore organized formthan its own records. (NLRB

v. Tex-Tan. Inc. (1963) 318 F.2d 472 [53 LRRM 2298]; Los Ri os

Community College District (1988) PERB Decision No. 670.) Since

informati on request cases turn on the particular facts invol ved,

each request is analyzed separately. (Chula Vista.)




Turning to the three categories of information requests at
issue in.this case, none appears to relate to subjects which have
been found to be presunptively relevant to representational
duties. Accordingly, the issue before the Board is whether the
Federatfon has established the rel evance of the requested
information itens.

List of Faculty to be Interviewed

The Federation requested that the District provide it with
the list of all faculty who were to be interviewed by Paul
Chanberlain International as part of the review of the Ventura
Col | ege basketball program The Federation asserts that it
needed the list to prepare for an individual enployee' s grievance
and to represent other faculty nmenbers if necessary.

Initially, the Board notes that it is not clear that, at the
tinme the request was made, a conplete list existed, or, in the
-alternative, that the District knew all the names that woul d
ultimately appear on such a list. As stated above, an enployer
need not conply with an information request where the requested

i nformati on does not exist. (Stockton; Chula Vista.)

Wth regard to the relevance of the list to the Federation's
handl i ng of an individual enployee grievance, the Board has held
that the exclusive representative is entitled to information
which is relevant and useful to the union's determ nation of the

merits of a grievance. (Chula Vista at p. 51, citing NLRB v.

Acne (1967) 385 U.S. 432, 437-438 [64 LRRM2069].) 1In this case,

t he individual enployee grievance had been filed well before the



Federation's request for the list. The grievance challenged the
District's decision to non-reelect the enployee based on the
District's tenure-review process. The Federation has not
established a need for the list in order to determne the nerits
of that enployee grievance.

The Federation also clains that it needed the list to assist
"potential grievants." This assertion is speculative and falls
far short of establishing the necessity and rel evancy of the

requested information. As the Board held in Los_Angel es USD:

[T] he showi ng by the union nust be nore than
a mere concoction of some general theory

whi ch explains how the information would be
useful to the union in determning if the
enpl oyer has comm tted sonme unknown contract
vi ol ati on. [Ld. at p. 10.]

The record establishes that individuals were notified in
advance that they had been selected to attend an interview, and
it also establishes that no enpl oyee was deni ed the opportunity
to request and obtain union representation during that interview
The Federation has failed to show that the |list was necessary and
relevant to its representational obligation to any person who was
interviewed or to any specific grievant.

Since the necessity and rel evance of the requested list to
the Federation's representational duties has not been
established, the allegations that the District violated EERA
section 3543.5(a), (b) and (c) by failing to provide the |ist
nmust be di sm ssed.

Request for _Interview Sel ection Criteria and Scope of Interview

The Federation offers various hypothetical purposes for
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which this category of information m ght be used, but it has not
denonstrated how the information was necessary and relevant to
its representational duties. Again, the Federation's claimthat
it needed this information to assist "potential grievants" is
speculatfve and falls far short of the necessary show ng of

rel evancy. Additionally, PERB has held that there is no
obligation for an enployer to provide detail regarding the

t hought process or rationale underlying its managerial decisions.,

(See Transportation at p. 14.)

Since the necessity and rel evance of the requested
i nformati on has not been established, the allegation that the
District's failure to provide this information violated EERA
section 3543.5(a), (b) and (c) is disnissed.?

Anonynous Letter

The Board finds-the ALJ's conclusions of |aw concerning the
Federation's request for the anonynous |etter concerning the
Ventura Col | ege basketball programto be free of prejudicial
error and adopts themas the conclusions of the Board itself.

ORDER

Upon the findings of fact and conclusions of |aw and the

entire record in this case, the Board finds that the Ventura

County Conmunity College District (D strict) violated the

%even if the Federation had established the rel evance of
this category of information, we conclude that the District
satisfied its obligations under EERA. An enpl oyer need only
comply with portions of the request that clearly ask for
necessary and rel evant information. (Azabu.) The District's
response net this standard.



Educati onal Enpl oynment Rel ations Act (EERA), Governnent Code

. section 3543.5(a), (b) and (c) by failing and refusing to neet
and confer in good faith wwth the Ventura County Federation of
Col | ege Teachers, AFT Local 1828 (Federation) and by refusing to
tinmely provide information relevant and necessary to the
representation of nmenbers of the bargaining unit regarding the

i nvestigation of the Ventura Col |l ege basketball program This
action also interfered with bargaining unit members’ right to be
represented by their chosen representative in violation of EERA
section 3543.5(a) and with the right of the Federation to

represent its menbers in violation of EERA section 3543.5(b).

Pursuant to EERA section 3541.5(c), it is hereby ORDERED
that the District and its governing board and its representatives
shal | :

A CEASE AND DESI ST FROM

1. Failing and refusing to neet and confer in good
faith wwth the Federation by refusing to tinmely provide
information relevant and necessary to the representation of
menbers of the bargaining unit regarding the investigation of the
Ventura Col | ege basketball program This information consists of
t he anonynous letter regarding the nen's basketball program

2. Denying the Federation its right to represent its
menbers.

3. Interfering with bargaining unit menbers' right to

be represented by their chosen representative.



B. TAKE THE FOLLOW NG AFFI RVMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF EERA:

1. Wthin ten days following the date this Decision is
no | onger subject to appeal, post at all work |ocations where
notices to enpl oyees customarily are placed, copies of the Notice
attached as an Appendi x hereto. The Notice nust be signed by an
aut hori zed agent of the District indicating the District w |
conply with the ternms of this order. Such posting shall be
mai ntai ned for a period of thirty (30) consecutive workdays.
Reasonabl e steps shall be taken to ensure that this Notice is not
reduced in size, altered, defaced or covered by any other
mat eri al .

2. Witten notification of the actions taken to conply
with this Oder shall be nmade to the San Franci sco Regi onal
Director of the Public Enploynent Relations Board in accordance

with the director's instructions.

Chai rman Caffrey and Menber Dyer joined in this Decision.



APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. LA-CE-3802,
Ventura County_Federation of Coll|lege Teachers v. Ventura County
Community_College District in which all parties had the right to
participate, it has been found that the Ventura County Comrunity
College District (Dstrict) violated the Educational Enploynent
Rel ati ons Act (EERA), Governnent Code section 3543.5(a), (b) and
(c) by failing and refusing to neet and confer in good faith with
the Ventura County Federation of College Teachers, AFT Local 1828
(Federation) and by refusing to tinely provide information
rel evant and necessary to the representation of nenbers of the
bargai ning unit regarding the investigation of the Ventura
Col | ege basketball program This action also interfered with
bargai ning unit menbers' right to be represented by their chosen
representative in violation of EERA section 3543.5(a) and with
the right of the Federation to represent its nenbers in violation
of EERA section 3543.5(b).

As a result of this conduct we have been ordered to post
this Notice and we will:

A CEASE AND DESI ST FROM

1. Failing and refusing to neet and confer in good
faith with the Ventura County Federation of College Teachers
(Federation) by refusing to tinely provide information rel evant
and necessary to the representation of menbers of the bargaining
unit regarding the investigation of the Ventura Coll ege
basket ball program This information consists of the anonynous
letter regarding the nen's basketball program

2. Denying the Federation its right to represent its

“ menbers.

3. Interfering with bargaining unit nenbers' right to
be represented by their chosen representative.

Dat ed: By:
VENTURA COUNTY COMMUNI TY COLLEGE
DI STRI CT
Aut hori zed Agent

THI'S IS AN OFFI Cl AL NOTI CE. | T MUST REMAI N POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED I N SI ZE, DEFACED, ALTERED, OR COVERED W TH
ANY OTHER MATERI AL.




STATE OF CALI FORNI A
.PUBLI C. EMPLOYMENT RELATI ONS BOARD

VENTURA COUNTY FEDERATI ON OF
COLLEGE TEACHERS,

Unfair Practice
Case No. LA-CE-3802

Charging Party,

V.
PROPCSED DECI SI ON
VENTURA COUNTY COVMUNI TY COLLEGE (9/1/98)

DI STRI CT,
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Appearances: Lawence Rosenzwei g, Attorney, for Ventura County
Federation of College Teachers; Burke, WIlIlianms and Sorensen by
Jack P. Lipton and Daniel J. Hammond, Attorneys, for Ventura
County Community College District.

Before Gary M @Gl lery, Adm nistrative Law Judge.
PROCEDURAL HI STORY

The exclusive representative of college teachers contends
here that the District failed to provide necessary and rel evant
i nformation.

This case commenced on June 9, 1997, when the Ventura County
Federation of College Teachers (Federation) filed an unfair
practice charge against the Ventura County Community Coll ege
District (District). After investigation, and on
Cctober 8, 1997, the general counsel of the Public Enpl oynent
Rel ati ons Board (Board or PERB) issued a conplaint against the
District.® The conplaint alleged that in May of 1997 the

District hired the Paul Chanberlain International (PA) firmto

There was al so issued a refusal to defer order by the
general counsel. '



investigate the District's Men's basketball program On May 15,
1997, it was alleged, the District sent letters to faculty-
menbers directing themto be interviewed by a representative of
PCl . It was then alleged that the Federation requested the
followng information relevant and necessary to discharge its

duty to represent enpl oyees:

1. Alist of faculty nenbers directed to be interviewed,

2. A copy of the enploynent contract between the District
and PCl;

3. The subject and scope of the interviews;

4. Reasons why particular faculty nenbers were selected.to

be interviewed,

5. The service to be provided by PCl;

6. The date when the District governing board approved the
contract; and

7. A copy of the anonynous l|letter alleged to have
initiated the need for the investigation.

It was alleged that on June 6, 1997, the District responded
to the requests and refused to provide the information.

The District's conduct was said to be a failure and refusa
to nmeet and negotiate in good faith in violation of section

3543.5(c) of the Educational Enployment Relations Act.? It

’Unl ess otherwi se indicated, all statutory references are to
the Governnment Code. EERA is codified at section 3540 et seq.
In relevant part, section 3543.5 provides that it is unlawful for
t he public school enployer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to

2



further constituted interference with the rights of bargaining
unit members to.be represented by the Federation.in violation of
section 3543.5(a) and denied the Federation its rights to
represent bargaining unit members in violation of section
3543.5(h).

The District filed its answer on October 28, 1997, denying
any violation of the EERA.

A settlement conference did not resolve the dispute. For mal
hearing was held on May 27, 1998, in Los Angeles, California.
Post-hearing briefs were filed on July 24, 1998, and the matter
was submtted for decision.

ELNDINGS OF FACT

The Federation is the exclusive representative of college
teachers within the meaning of section 3540.1(d). The District
is a public school enployer with the meaning of section
3540. 1 (k).

At all times relevant to this case, Philip Westin (Westin)
was chancellor of the District; Richard Currier (Currier) was the

District's |lead negotiator, Harry Korn (Korn) was grievance chair

di scrim nate against enployees, or otherw se
to interfere with, restrain, or coerce

empl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enployment or reenploynment.

(b) Deny to enpl oyee organi zations rights
guaranteed to them by this chapter

(c) Refuse or fail to nmeet and negotiate in
good faith with an exclusive representative.



of the Federation and Ruth Hunt (Hunt) the executive director of
the Federation. Elton Hall (Hall) was the |ead negotiator for
t he Federati on.

Virgil Watson (Watson) served as the nen's basketball coach
during the 1996-97 school year at the District's Ventura Col |l ege.
At sone point in the spring of 1997 he was infornmed that he woul d
not be rehired for the 1997-98 school vyear. In March 1997, a
grievance was filed on his behalf by the Federation. The
gri evance was predi cated upon various contract and Education Code
section violations in the non-renewal of Watson's contract.
According to Horn, the grievance focused upon the tenure-review
process, and did not touch upon Watson's conduct in the athletic
departnment. The grievance was appeal ed through each of the
steps. At each level, the Federation requested the grievance
advance directly to arbitration, the final step at each level.?

Meanwhil e, in the springtinme, the District enployed PO to
conduct an investigation of the Ventura Col | ege basket bal
program TimDavis (Davis) testified that he was in charge of
the investigation and PO interviewed around 80 faculty nmenbers.
The interviews started on April 24, 1997, and ended on June 9,
1997. Apparently there were a fewnore interviews later in the
sunmmer . There is no evidence to support a finding that al

faculty were represented by the union in the interviews.

3The reason for the request, said Korn, was that the Board
of Trustees had al ready term nated Watson, and the Federation
want ed a decision as quickly as possible.
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The questions used by the interviewers were, in part, drawn
fromthe contents of the anonynous |etter described below  The
interviewers had a packet of materials, including the anonynous
letter.

Sonetine before May 15, 1997, Korn was invited to be
interviewed by PCI. He was advised the interview was voluntary.
He then declined. Later, on May 15, 1997, Westin provided Korn a
directive that he neet with and be interviewed by a
representative of PCl.*

On May 19, 1997, Korn hand delivered a letter to Westin's
office requesting that the Federation "as representative of all
District faculty," be provided with the names of all faculty who
had been directed by Westin to be interviewed.®> The Federation
wanted a response by the next day. On May 21, Westin responded
by refusing to provide the information.

Westin wote:

Let nme clarify that | was directed by the
Board of Trustees to comunicate with sone

enpl oyees of the District. Communications
bet ween enpl oyer and enpl oyee are

“‘Westin's letter, marked "PERSONAL AND CONFI DENTI AL"
st at ed:

| have been directed by the Board of Trustees
of the Ventura County Community Coll ege
District to direct you to neet wth, and be
interviewed by a representative of [CPI], a
firmretained by the District to perform an
investigation into issues surrounding the
Ventura Col |l ege nen's basketball program

°Korn testified that his request was spurred by his
i nvol venent in the Watson grievance and the union's concern if
ot her people should be involved in the grievance.

5



confidential unless waived by the enpl oyee.
Therefore, it is nmy opinion that the
Federation.is not entitled to the listing

whi ch you request ed.

If you care to provide ne with a |ega

opinion that differs frommne, | wll pursue
the matter further; otherwise, | wll

consider the matter closed.

Korn said the information has never been provided.

Al so on May 19, Federation Executive Director Hunt, on
behal f of the Federation, requested fromWestin information as to
the kind of service PO was providing the District, the subject
and scope of the interviews, reasons why the faculty who had been
selected were selected, the service to be provided by PCl and the
date of the governing board neeting at which the contract with
PCl had been approved.

Hunt further requested that Westin informthe faculty that
they were entitled to representation at the interviews.

Al so on that day, Hunt requested of Currier a copy of the
contract between the District and PCl.

On May 22, Korn requested fromWestin a copy of the
anonynous |etter regarding the basketball programthat the
Federation believed started the investigation.® He also

requested the date in which any District enployee first received

the letter. Also, he requested copies of nenbps to various

®Korn said he learned of the letter when attending an

interview of another faculty nmenber. The investigator alluded to
the letter and confirned Korn's inquiry if that was the basis of
the investigation. 1In fact, the agent showed Korn a copy of the

letter and he read it. The agent would not give hima copy, he
sai d.



District personnel
cited by District spokespersons as another reason for the
investigation. Finally, he requested the "results of the

investigation as it pertains to any nenber

represents.”

West i
He st ated:

Hunt

to answer

n responded to Hunt's May 19 letter on June 6,

The Athletic Code of the California Community
Col | eges Conmi ssion on Athletics ("GA")
states that it is the responsibility of the
District to admnister its intercollegiate
athletic programin conpliance with the
Athletic Code and Conference Policies and
Procedures. The Code confers on the D strict
and [sic] responsibility to ensure code
conpliance and to report any violations to

t he Comm ssi on.

The District has received information froma
variety of sources that several potentially
serious violations of COA rules have occurred
in the Ventura Coll ege Men's Basket bal
Program To neet the District's
responsibility under the Code, Paul
Chanberlain International was retained to
conduct a fact finding inquiry. Upon
conpletion of this inquiry, a report wll be
made by the District to the COA

It is ny understanding that your husband,
Harry Korn, has participated in several of
these interviews already. Thus, he knows the
guesti ons being asked. The individuals
chosen for interviews were selected on the
basis that they could have information
relevant to this inquiry.

It is also ny understanding that no faculty
who has requested representation during his
or her interview has been deni ed such
representation

that were nentioned in press accounts and

of the unit which AFT

1997.

responded on June 10 conplaining that Westin had fail ed

two and even to respond to a third of the four

7
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for information. She again requested the scope of PCl's

i nvestigation and the specifics of the subjects of the

i nvestigations. She contended that his response on the selection
guestion was non-responsive and again asked why specific faculty-

were invited for interview. She again asked for the date the

trustees approved the PC contract. Finally, Hunt conplained
that the Federation still had no response for its request to
Currier for a copy of the contract with PCl. If no contract

exi sted, she asked for the circunstances that PCl canme to
represent the District mjfh no contract for services.

On June 13, Westin responded noting that during
negotiations, requests for information are to go Currier and
directed her letter to Currier.

On July 29, 1997, the District Board of Trustees approved a
purchase order to PCl for the investigation at Ventura College in
an anount just over $24, 000.

On August 9, 1997, Currier wote to Hall stating: "As |
assune the Federation is aware, there is no contract a [sic] this
time between Paul Chanberlain, International and the District."

On August 18, Currier sent Hall a copy of the anonynous
letter. He expressed the understanding that the letter had
previ ously been nmade available to the Federation. Korn said the
letter had never been nade available prior to this tine.

The anonynous |etter nmade charges against the head and
assi stant coaches relating to registering out-of-state students

as California residents, paying rent for players, recruitnent of



pl ayers, purchase of travel tickets for player recruitnent,
giving grades to players w thout proper attendance or assignnent
conpletion, and anong others, illegally transporting players and
providing extra benefits to players during the off-season.

The official report on the investigation was issued on
August 27, 1997. It found nunerous violations of the Conmm ssion
On Athletics (O rules prohibiting player treatnent by the
head, assistant coaches and nentors.’

The parties have a collective bargaining agreenent that
contains a grievance procedure that concludes w th binding
arbitration. The agreenent also contains the follow ng
provi si on:

In addition to other information to be
provi ded under this Article, D strict
managenent shall make reasonable efforts to
provi de authorized Federation representatives
with access to all docunents of public record
that woul d assist the Federation in carrying
forth its duties of representation and
admi ni stration of this Agreement. !

| SSUES

Did the District fail to neet and confer in good faith with

the Federation by its response to the requests for information?

"The report blaned delay in its production, in part, on the
refusal by sone faculty to voluntarily participate in the
i nvestigation, specifically noting that two of the seventy
interviewed insisted on having both an attorney and union
representative present.

8Article 17, sec. 17.8.



CONCLUSI ONS _OF LAW
Def err al
The District urges that PERB has no jurisdiction in the
matter as the collective bargaining agreenent arguably prohibits
the conduct at issue here, and the agreenment culmnates in
bi nding arbitration.
Under section 3541.5, PERB is precluded fromissuing a
conpl ai nt on:
. conduct al so prohi bited by the
provi sions of the agreenent between the
parties until the grievance machi nery of the
agreenent, if it exists and covers the matter
at issue, has been exhausted, either by
settlenment or binding arbitration.

In Lake Elsinore School District (1987) PERB Deci sion

No. 646, the Board held that it has no jurisdiction over matters
‘i nvol ving conduct arguably prohibited by a provision of the
col l ective bargaining agreenent.

The agreenent requires the District to "nmake reasonable
efforts to provide authorized Federation representatives with
access to all docunents of public record”.

To the extent the Federation's requests did go to public
docunents, such as the copy bf the contract with PCl, later to be
found only a purchase order, deferral of that request, and the
District's response is required. However, the Federation already
has been given the docunment. Whether the response was tinely, a
separate issue, should be deferred to the grievance procedure.

As the provision covers only public record docunents, the
District would not be required to provide sone of the information
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that was requested here. The District took the position that the
list of names of faculty who were directed to attend the

i nvestigative interview was confidential.® This would not be
coVered by the provision just cited. I nformati on regardi ng the
scope of the interview, and the criteria used by the District to
select faculty nmenbers for interview, if inwiting, were
apparently regarded as confidential. Since the provision does
not cover non-public docunents, it would afford the Federation no
recourse. Thus, as to these matters, the District's conduct is
not arguably prohibited by the contract and deferral is not
appropri ate.

The Request for Information

Section 3543.5(c) obligates the District to neet and
negotiate in good faith with the exclusive representative.
Wthin that statutory obligation is the duty to provide

information to the enpl oyee organi zati on. (Trustees of the

California State University (1987) PERB Decision No. 613-H

(Trustees).) An exclusive representative is entitled to all
information that is "necessary and relevant” to the discharge of

its duty of representation. (Stockton Unified School District

(1980) PERB Decision No. 143.) The enployer's refusal to provide
such information is a refusal to negotiate in good faith, unless
t he enpl oyer can provi de adequate reasons why it cannot provide

the information. (Ubid.) Anore liberal standard, I|ike those

I ndeed, Westin's order to Korn was | abel ed "PERSONAL AND
"CONFI DENTI AL".
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used in discovery, is applied to determne relevance. Failure to
.provi de requested information neeting the standard is.itself an

unfair practice. (Trustees.)
The Faculty_Li st

The Federation argues the list was necessary because it
wanted to know who was being interviewed. It argues its
gri evance regarding Watson's termnation and the investigation of
the basketball programwere related to Watson. Lear ni ng of
potential w tnesses and the gathering of evidence were necessary
to the grievance preparation.

Secondly, argues the Federation, it represented other
faculty nenbers in conjunction with the investigation and it
needed the list to be able to offer representation to faculty
bei ng i ntervi ened.

As the final report reflected, Watson was involved in
viol ation of rules. In addition, the report concludes ot her
coaches, faculty and nentors violated the rules. The Federation
represents these persons al so.

The District argues that the Federation failed to show that
the faculty list was necessary and relevant to its representation
responsibilities. It discounts Korn's testinony that the
information was relevant to Watson's grievance. It further
argues that since the grievance was focused upon the tenure-
review process, the faculty list of enployees directed to attend

the investigative interviews was not related to the grievance.
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The District further argues that its wthholding the Iist
was based upon . confidentiality and that the Federation failed to
carry a burden of show ng why the privacy interests did not
protect the information.

Finally, the D strict argues that the Federation already
possessed the identity of faculty who were interviewed. It
predi cates this argunent on a conclusion that since there was no
evidence that any instructor was interviewed w thout
representation, it nmust be concluded that the union represented
all faculty interviewed.

| conclude the faculty list was necessary and relevant to
the Federation's representational responsibility. Wile it is
true that the focus of WAtson's grievance was on tenure-review,
it is also readily apparent that his non-rehire m ght have been
occasi oned because of allegations of msconduct in his coaching
position. Know ng of others involved, fromthe faculty list, the
Federation coul d have possi bly broadened the scope of the
grievance, or at |east garnered additional evidence with which to
assi st Wat son.

Moreover, the Federation represented other faculty nenbers
who appear to be within the scope of the investigation. The
anonynous | etter charged assistant coaches, as well as Wtson,
with COA violations as well as Watson. The District asserted in
Westin's June 9 letter that all faculty who "could" have
information relating to the investigation were being interviewed.

Under the |iberal discovery standard enployed in requests for

13



i nformati on cases, knowi ng who the District considered "coul d"
have information on the charges was highly relevant to the
Federation's representation of all faculty.

Finally, as the Federation argues, it had a representationa
responsibility to all faculty brought into the fray. It was
entitled to know who was being interviewed.

The District's refusal, based only upon the District's
assertion that communications to enployees was confidential, is
not justification for refusing to provide a list of nanes of
faculty being interviewed. The list does not contain any
comruni cation to the enpl oyees, but rather who was to be
i ntervi ewed.

Nor is the refusal justified by the Federation's failure to
prove the list was non-confidential. This shift of the burden by
the District is not supported by the Federation's statutory right
to information concept enunerated above.

Finally, the District's argunent that the Federation
represented all faculty interviewed and therefore a finding can
be made that the Federation knew all faculty that were
interviewed is not supported by the evidence. It is sheer
specul ation to conclude that all faculty interviewed had union
representation.

The District's refusal to provide the faculty list was a
violation of its obligation to neet and negotiate in good faith,
requi red by secti on 3543.5(c). This sane conduct violates the

Federation's rights to represent its nenbers, in violation of
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section 3543.5(b), and also interferes with bargaining unit
menbers rights to be represented by the Federation, in violation
of section 3543.5(a).

The Request for Interview Selection Criteria and _Scope of
| nterview

The Federation argues that its requests for information
regarding why certain faculty were interviewed and the scope of
the interview was not answered by the District. Wstin's June 10
response that they meré sel ected because they "could" have
information relevant to the inquiry was no response at all. In
addi tion, argues the union, Davis provided information on the
selection criterion (because they were nentors) and were
guesti oned about potential violation of athletic rules.

VWhat criteria the District enployed for selecting certain
faculty and the scope of the interview was certainly germane to
the Federation's representational status for all the faculty.
Wth that information, it could well have curtailed, the |arge
nunber of faculty that were interviewed, or nmay have changed the
manner in which they were selected. This information inpacted
the Federation's ability to represent the faculty nmenmbers, and
woul d have been information used to strategize that
representation

The District responded that faculty who "could" have
i nformation would be interviewed. This conveyed no criteria at
all. Even in the face of Hunt's second request for

clarification, the D strict provided no additional information.
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The scope of the interview was shaped by the packet of
material used in-the intervieﬁ/by the interviewer. That materia
shoul d have been provided to the Federation.

| conclude that the District wthheld information regarding
the criteria for selecting the faculty to be interviewed and the
scope of the interview Davis testified that being a nmentor was
a criteria that was used and this information could have been
conveyed to the Federation upon their request.

The Anonynpus Letter

The Federation conténds the District's delay in providing a
copy of the anonynous letter is a violation of the Act. The
letter was requested On May 22 and not provided until August 18,
1997.

The District argues that the Federation did not establish
t he necessity and relevénce of the letter at the formal hearing.
It further argues that the Federation did not adequately identify
the document.?® It further excuses the delay because the
District mbs under the inpression the Federation had the letter,
and the contention that the Federation "inproperly routed the
letter,"” by going to the chancellor when the correct route was to
the District's chief negotiator.

These argunents are without nerit. The Féderation was on
record as representing the interest of faculty who were to be

interviewed. At the time of the request for the anonynous

"Apparently on the notion that the request tied the letter
to the causation of the investigation. Yet the District argues
the letter did not cause the investigation.
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letter, the District interviewers were already conducting
interviews using a. package which included the anonynous |etter.

The letter was part of the investigation. Questions used in
the interview were predicated, in part, on assertions nmade in the
letter. Cdearly, a part of its assistance to those interviewed,
the Federation was entitled to have the docunment for review.

In addition, the delay in providing the anonynous letter
deprived the Federation the use of the letter in the interviews.
The interviews were concluded in June, and the letter was not
provided until August. As the Federation argues, the letter
. contended pl ayers were given grades w thout proper attendance and
W t hout conpl eting assignnents. Possession of the letter would
have aided in the representation of faculty who were interviewed.
It may have shaped the outcone of the report which found nenbers
of the faculty out of conpliance with the COA

The rel evance and necessity of information requested is not
dependent upon evidence at an unfair practice hearing. It is the
i beral standard applied under the above standard.

The Federation asked for the "anonynous letter." There was
no evidence at the hearing that the District did not know what
docunent the Federation was referring to in its request for the
anonynous letter. There was no ot her docunent in the
investigation that constituted an anonynous letter that m ght
have confused the District. The District did not, at the tine,

prof ess confusion about the Federation's request, nor did it seek
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clarification. The D strict knew what. the Federation wanted. It
just didn't want to provide the union with a copy.

If the District thought the Federation already had a copy of
the letter, it did so in the face of the nmultiple requests
t heref ore. It should have taken the Federation's word on the
i ssue and provided the copy upon request.

That the Federation requested the letter fromWstin is no
excuse for the District not to provide the letter. Wstin took a
active role in the scenario, by directing faculty to attend the
interviews. He took an active role in responding to the
informati on requests Korn made on May 19 by his response of
May 21 wherein he asserted the conmmunications were
confidential .* He responded to Hunt's May 19 request on June 6
wi th an expansi ve description of thé District's responsibility
under the COA

It was only after this exchange that Westin changed his
role. Based on the assertion that, "during negotiations,"
requests were to go to Currier. The requests for i nformation had
nothing to do with negotiations between the parties. '

| conclude the District again violated its obligation to
provide the requested information. It failed to give the

Federation a list of faculty who were interviewed; it failed to

4n that sanme letter he invited Korn to provide himwith a
showi ng of non-confidentially. This is hardly consistent with a
policy that all comunications were to be with Currier.

2The District presented no evidence of any relationship
bet ween the Federation's requests for information and any
bar gai ni ng i ssues.
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advi se the Federation as to the criteria for faculty to be
interviewed and the scope of the interview, and it failed to
give, in a tinely manner, a copy of the anonynous letter.
REMEDY
PERB is enpowered to:

To investigate unfair practice charges or

all eged violations of this chapter, and take

such action and nmake such determ nations in

respect of these charges or alleged

violations as the board deens necessary to
effectuate the policies of this chapter. 3!

It has been found that the District violated its obligation
to the Federation to neet and confer in good faith by its refusal
to respond, and nmaki ng bel ated responses to requests for
information. Specifically, it failed to give the Federation a
list of faculty who were interviewed; it failed to provide
criteria for interview of faculty and the scope of the interview,
and it failed to provide, in a tinely manner, a copy of the
anonynous |etter. This conduct violates section 3543.5(c). The
sanme conduct denied the union the right to represent its
bargaining unit nenbers in violation of section 3543.5(b). At
the sane tinme, it denied bargaining unit nmenbers their right to
be represented by the union of their choice, in violation of
section 3543.5(a). The District should be ordered to cease and
desist in this conduct. It should al so be ordered to provide
the union with a copy of the list of faculty who were

interviewed, and any docunentation outlining the scope of

"Section 3541.3(i) .
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i nvestigation undertaken by PCI. The Federation got a copy of
t he anonynous letter on August 18. \Wile no order regarding that
docunent will be nmade, the aforenentioned cease and desi st order
wi |l address untinely delays in responding to'requests for
i nformati on.

It is also appropriate that the District be required to post
a notice incorporating the terns of the order at places where

notices are traditionally posted. The notice should be

subscri_bed by an authorized agent of the District, indicating
that it will conmply with the terns thereof. The notice shall not
be reduced in size. Posting such a notice wll provide enpl oyees

with notice that the District has acted in an unlawful manner and
is being required to cease and desist fromthis activity and wll
conply with the order. It effectuates the purpose of EERA that
enpl oyees be infornmed of the resolution of the controversy and
wi Il announce the District's readiness to conply with the ordered

remedy. (Davis Unified School District et al. (1980) PERB

Deci sion No. 116; Placerville Union School District (1978) PERB

Deci sion No. 69.)
PROPOSED CORDER

Upon the foregoing findings of fact and conclusions of |aw
and the entire record in this case, and pursuant to the
Educati onal Enpl oynent Rel ations Act (EERA), Governnent Code
section 3543.1, it is hereby ordered that the Ventura County

Community College D strict shall:
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A CEASE AND:- DESI ST FROM

1. . Failing and refusing to neet and confer in good
faith wwth the Ventura County Federation of College Teachers
(Federation) by refusing to provide information relevant and
necessary to -the representation of nmenbers of the bargaining unit
regarding the investigation of the Ventura Coll ege basket bal
program This information consisted of a list of faculty
interviewed about the program criteria for selection of faculty
to be interviewed and the scope of the interview

2. Failing and refusing to neet and negotiate in good
faith wwth the Federation by failing to tinely provide a copy of
the anonynous letter that brought about the investigation of the
basket bal | program

3. Denying the Federation its right to represent its
menbers.

4, Interfering with bargai ning nmenbers right to be
represented by their chosen representative.

B. TAKE THE FOLLOWN NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCLI CES OF EERA:

1. Provide the Federation with a copy of the list of
faculty that were interviewed during the investigation of the
Ventura Col | ege basketball program and the criteria used for
their selection as well as the scope of the interview

2. Wthin ten days of service of this proposed
deci sion, post at all work | ocations where notices to enpl oyees
customarily are placed, copies of the notice attached as an
appendi x hereto. Such posting shall be maintained for a period
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of thirty (30) consecutive workdays. Reasonable steps shall be
taken to ensure that said notices are not reduced in size,
altered, defaced or covered by any other material.

3. Upon issuance of a final decision, make witten
notification of the actions to conply with the Order to the
~San Francisco Regional Director of the Public Enploynent
Rel ations Board in accord with the director's instruction.

Pursuant to California Code of Regulations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenent of exceptions with the
Board itself at the headquarters office in Sacranmento within
20 days of service of this Decision. In accordance with PERB
regul ations, the statenent of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. (See Cal. Code Regs., tit. 8,
sec. 32300.) A docunent is considered "filed" when actually
recei ved before the close of business (5 p.m) on the |ast day

set for filing . or when sent by telegraph or certified or
Express United States mail, postmarked not later than the | ast
day set for filing . . . ." (See Cal. Code Regs., tit. 8,

sec. 32135; Code Gv. Proc., sec. 1013 shall apply.) Any
statenent of exceptions and supporting brief nust be served
concurrently wth its filing upon each party to this proceeding.

Proof of service shall acconpany each copy served on a party or
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filed wwth the Board itself. (See Cal. Code Regs., tit. 8, secs.

G 1L,

Gry M Gllery

Adm ni st riat ive Law Judge

32300, 32305 .and 32140.)
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